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This article provides a comprehensive checklist of
information for foreign national persons to con-
sider prior to accepting an assignment inside the
United States (U.S.)." It is not designed to teach
technical competence required to perform self-
compliance but it will provide the information to
determine if a U.S. tax preparer knows all that he
should to provide technically competent profes-
sional services.

U.S. tax residency 101

The U.S. (and the Philippines), unlike all other
countries worldwide, does not use a separate,
distinct, or unique tax definition of “tax resi-
dency” to define a U.S. resident alien, preferring
instead to piggyback U.S. immigration law con-
cepts. Therefore, U.S. persons— U.S. citizens
and legal permanent residents (green card hold-
ers)®—are always defined as U.S. resident aliens,
the one additional exception also being any
non-U.S. persons meeting the substantial pres-
ence test (SPT), who are also defined as U.S. res-
ident aliens.

MARC J. STROHL, CPA, is a Principal at Protax Consulting Services
Inc. in New York (mstrohl@protaxconsulting.com; www.protaxconsult-
ing.com).

Taxation in those “other places”

“Tax residency” in all other countries worldwide
outside the U.S. is determined by a variety of
facts-and-circumstance tests or features unique to
each country’s tax system—e.g., permanence and
purpose of stay, personal property, social ties,
spouse and dependents, dwelling. In some cases,
establishing tax ties in another country becomes
partof those tests or features. Some countries per-
mit taxpayers who move from that country to be-
come tax nonresidents on departure. Such tax
nonresidents of those former countries are taxed
only on income earned or sourced from those for-
mer countries. Tax residence is re-established if
and when the taxpayer returns to that country.

Consequences of filing as a U.S.
nonresident alien/becoming a U.S.
resident alien

AllUS. resident aliens are subject to U.S. tax on
their worldwide income regardless of where the
income is earned, type of currency, or where the
income is deposited. All U.S. nonresident aliens
are taxed in the U.S., only on their U.S.-source in-
come. The source of the income depends on the
type of income. A basic taxation premise is that
the country of income source maintains the first
right of taxation related to that income. However,
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income tax treaties usually seek to have such in-
come taxed in the country of residence (and not
the source country) to avoid a double filing com-
pliance obligation.

State tax issues

For U.S. state tax purposes, the requirements can
be quite different and vary from state to state.
Typically, there are state-specific facts-and-cir-
cumstances domicile tests in addition to statu-
tory resident tests, the main purpose of which is
to catch individuals claiming a foreign state as
their state of domicile. These statutory resident
tests are usually conjoined with a 183-days-of-
presence rule and a “permanent place of abode”
pretext, the latter of which is state specific, sub-
jective, vague, or all of these. Also, some states
could deem taxpayers to be continuing tax resi-
dents even while away on foreign assignments if
the ultimate intention is to return to the state
after the termination of the foreign assignment
(basic domicile definition) absent any domicile
presumptive breakage tests.

The SPT—To be or
not to be a U.S. resident alien

Under Section 7701(b)(3), individuals meet the
SPT if they have at least 31 days of U.S. presence
in the current year and when the following sums
to 183 days or greater: 100% of the physical days
of U.S. presence in the current year + 1/3 of the
days of U.S. presence in the preceding year + 1/6
of the days of U.S. presence in the second preced-
ing year. To summarize SPT determination, look
at the presence in the U.S. consisting of all days in
the current year and fractions of days in the two-
year look-back period.

For purposes of the SPT, partial days count
as full days and while partial days are added, any
remaining partial days are rounded neither up
nor down but dropped.? The SPT must con-
tinue to be met on an annual U.S. calendar tax
period basis for an individual to continue to be
considered a continuing U.S. resident alien year
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' For similar analysis of U.S. persons considering assignments
outside the U.S., see Strohl, “U.S. Persons and Foreign Assign-
ments: U.S. Tax Matters That You Should Know Before You Ac-
cept,” 28 JOIT xx (xx 2017).

2 See Strohl, “Green Card Checklist,” 28 JOIT 56 (February 2017).

3 For example, if 2016 is the current year, SPT = 100% of 2016
U.S. days +1/3 of 2015 U.S. days + 1/6 of 2014 U.S. days. SPT =
183 + 230/3 + 310/6 or 183 + 76.6667 + 51.6667. The 76.6667
and 51.6667 are partial days and are added to the 183 for a total
of 311.3334 but the .3334 is dropped.
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after year. As below under the “Starting Date”
discussion, under Section 7701(b)(2)(C)(ii), up
to ten de minimis days may be excluded from
U.S. presence for determination of the SPT.

Ways out of U.S. tax residency—
Beating the system

Under Section 7701(b)(3)(B), the fractional two-
year look-back period is effectively negated when
an individual meets the SPT to become a U.S. res-
ident alien having less than 183 days in the cur-
rent year but is in excess of the requirements
using the fractional two-year look-back rule in the
preceding and second preceding tax years. In such
cases, these individuals will be able to file IRS

Form 8840 (Closer Connection Exception State-

ment for Aliens), claiming a “tax home” and

“closer connection” to a foreign country and re-

main U.S. nonresident aliens.

Such U.S. domestic relief, the “closer con-
nection exception,” is not available when the
SPT is met based on days of U.S. presence in
the current year alone. In such cases, the U.S.
resident alien needs to seek relief under an in-
come tax treaty between the U.S. and the alien’s
other country of residence (typically under
OECD Model Article IV—Residence), gener-
ally referred to as the “treaty tiebreaker” Article
(see below).

Therefore, individuals may be classified as
U.S. resident aliens if they meet the above SPT.
If they fail the SPT, they are classified automat-
ically as U.S. nonresident aliens.

However in limited circumstances, an indi-
vidual’s physical days of U.S. presence may be
excluded for purposes of determining the SPT,
in cases where they were:

1. Exempt  individuals. ~ Under  Section
7701(b)(3)(D) as defined by Section
7701(b)(5)(A-D);astudentin the U.S.onan F,
M, ], or Q visa; a trainee or a teacher in the U.S.
onaJ or Q visa or others on an M or Q visa; a
professional athlete; or an individual with a
medical condition.

2. Others. Under Section 7701(b)(7), regular
commuters who work in the U.S. from Canada
or Mexico when in transit in the U.S. between
other points for less than 24 hours; days in the
U.S. as a crew member of a foreign vessel; and
all employees of international organizations or
foreign governments.

Some exempt individuals need to complete
IRS Form 8843 (Statement for Exempt Individ-
uals and Individuals With a Medical Condition)
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and attach it to their annual U.S. tax return,

either Form 1040NR (U.S. Nonresident Alien

Income Tax Return) or 1040 (U.S. Individual

Income Tax Return). In this effort, the U.S. Cit-

izenship and Immigration Services form(s)

I-20 for F visa holders and DS2019 for J visa

holders will be critical to complete Form 8843.
There are exceptions to the exempt individ-

ual rules above for | and F visa holders, where

either of the following applies:

1. Under Section 7701(b)(5)(E)(i): A teacher or
trainee ona J or Q visa was exemptasa teacher,
trainee, or student for any part of two of the last
six prior calendar years. In that case, in the cur-
rent year, days of presence cannot be excluded
unless all four of the following apply as a
teacher or trainee in the current year: (a) the in-
dividual was exempt as a teacher, trainee, or
student for any part of three or fewer of the
prior six calendar years; (b) a foreign employer
paid all current-year compensation; (c) the in-
dividual was present in the U.S. as a teacher or
trainee in any of the six prior years; and (d) a
foreign employer paid all compensation during
each of those prior six years that the individual
was present in the U.S. as a teacher or trainee.

2. Under Section 7701(b)(5)(E)(ii): A student on
an ForJ or M or Q visa was exempt as a teacher,
trainee, or student for any part of more than
five calendar years cannot exclude days of pres-
ence unless he establishes that he did not intend
to reside permanently in the U.S.

The facts and circumstances to be considered
in determining if an individual has demon-
strated an intent to reside permanently in the
U.S. include but are not limited to whether the
individual has (1) maintained a closer connec-
tion to a foreign country than to the U.S.;and (2)
taken affirmative steps to change his status from
nonimmigrant to lawful permanent resident
(green card holder).* Also, income from per-
sonal services performed as a U.S. nonresident
alien temporarily in the U.S. for a period or pe-
riods of not more than 90 days, when the com-
pensation is for such services performed for a
foreign employer and is not more than $3,000, is
exempt from U.S. taxation.

Residency starting date

For persons who were not U.S. resident aliens at
all during the prior tax year and who meet either
the above SPT or green card test, their first day of
presence (making them U.S. resident aliens) will
be counted starting:
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« For the SPT, the first day that they enter the
U.S.in the year in which they meet the SPT, ex-
cluding under Section 7701(b)(C)(ii) up to ten
de minimis days of prior presence.

« For the green card test, the first time that they
land on U.S. soil with a valid green card.
When an individual’s visa status changes

from exempt to nonexempt, assuming that the

individual meets the SPT, his first day of U.S.

residence should be considered the actual date

that the new nonexempt visa takes effect per

U.S. Citizenship and Immigration Services

(U.S.C.LS.) notification of approval.

Residency ending date

For persons obtaining U.S. resident alien status as
aresult of compliance with the SPT, U.S. residency
continues until the tax year that compliance with
the SPT stops. In the year of actual physical depar-
ture, an individual continuing to meet the SPT is
presumed to continue to bea U.S. resident alien up
to December 31 of that tax year, unless under Sec-
tion 7701(b)(2)(B)(i), (ii), and (iii) he files a “closer
connection” white paper statement claiming a “tax
home” and “closer connection” to a foreign coun-
try at his actual physical date of departure. The fil-
ing is required to avoid continued U.S. residence
and taxation on worldwide income. However,
there is controversy whether such a white paper
filing is required, or is a “closer connection” more
a question of fact? Also, when joint taxpayers de-
parting earlier choose to remain U.S. tax residents
up to December 31 for tax minimization reasons,
the IRS has the right to step in and terminate resi-
dency on that earlier departing date citing closer-
connection status.

Certain nominal presence de
minimis days excluded from
residency start or ending date

Under Section 7701(b)(2)(c), subsections
7701(b)(2)(c)(i) and (ii) in conjunction allow for
the disregarding of certain nominal presence.
Up to ten de minimis days may be excluded from
U.S. presence for the determination of the U.S.
residency start and end dates under SPT, when
the individual’s tax home is in a foreign country
and he maintains a closer connection to that for-
eign country than to the U.S.

Reg. 301.7701(b)-4(c)(1) says that days from
more than one period of presence may be dis-

4 1d.
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regarded for purposes of determining an indi-
vidual’s residency starting date or termination
date so long as the total is not more than ten
days. Any days that occur in a period of consec-
utive days of presence may not be disregarded
if all of the days that occur during that period
cannot be excluded.

Consequences of filing
as a U.S. nonresident
alien—Forms, forms, forms

Nonresident aliens file U.S. income tax returns
using Form 1040NR, which is five pages. Income
effectively connected with a U.S. trade or business
(ECI)is reported on page 1 and 2 and taxed at U.S.
regular graduated tax rates. Non-effectively con-
nected income is reported on page 4, Schedule
NEC, at the flat rate tax of 30% or as reduced by
treaty. Form 1040NR also contains an informa-
tion page 5. ECI includes compensation income
but excludes passive income.

U.S. nonresident alien filers cannot use the
standard deduction or all the itemized deduc-
tions afforded to U.S. resident aliens, and they
cannot file jointly if married. Also, claiming ex-
emptions for dependents is much more diffi-
cult. Further, if foreign income is reported on a
fiscal basis, it must first be converted to a calen-
dar year (January 1-December 31) reporting
period to be useful for U.S. reporting purposes
(in the U.S., the calendar year is used as the tax
reporting period).

Dual-status—Both
resident alien and nonresident
alienin a single tax year

When a foreign national in the U.S. has two statuses
inasingle tax year—for example, when he goes from
nonresident to resident status (or vice versa) in the
same U.S. tax calendar year, he is a dual-status filer.
The tax return that dual status individuals file is
based on their status on December 31 of the tax
year. The tax return must clearly indicate on the top
of the form “Dual-Status Return.” However dual-
status filers must also file a separate statement with
their tax return covering the portion of the tax year
for which they have the other status. Form 1040 or
1040NR may be used for statement reporting pe-
riod purposes indicating on the top of the form
“Dual-Status Statement.” A white paper statement
will also suffice for these purposes. The statement is
purely presentational with the amounts covering
only the statement period.

PRACTICAL TAX STRATEGIES . OCTOBER 2017

To add confusion, there remains another
IRS acceptable way to present dual-status fil-
ers—to have all information for the resident
period on Form 1040 and all information for
the nonresident period on Form 1040NR,
where the income tax is calculated on each
form separately. However, this approach is
used rarely. To prevent any errors, it is imper-
ative that page 2 of the statement Form 1040 or
1040NR always be overridden to nil if the first
method is used, to prevent the IRS from assess-
ing tax in error.

If dual-status filers are married, they must
file separately. They cannot use head-of-house-
hold filing status or the standard deduction.
Certain itemized deductions during the non-
resident period only are also not allowed.

Elections to be
treated as a U.S. resident alien

First-year election. Under Section 7701(b)(4), an
individual taxpayer who does not meet the SPT in
the year of entry may elect to be treated asa U.S. res-
ident alien from entry forward when (1) he is a
U.S. nonresidentalien in the prior tax year; (2) he
isa U.S. resident alien under SPT in the following
tax year; (3) during the arrival year, he is present in
the U.S. for 31 consecutive days; and (4) from the
first day of that 31 consecutive days to December
31is presentin the U.S. for at least 75% of the time
(five days of absence from the U.S. can be ignored
and treated as days present in the U.S.)

This election is not available to individuals,
as above, whose days were either exempted or
excludable under the SPT. The election to be
treated as a U.S. resident alien from the date of
entry forward may benefit taxpayers with mort-
gage interest or other itemized deductions not al-
lowed as deductions to U.S. nonresident aliens,
or if they have foreign losses, e.g., foreign rental
losses. Also, in some cases it may facilitate break-
ing residence in their former country. Spouse
and dependents must also qualify, so the election
must be made individually for the entire family.
There is an option to do one election, with all
non-minor family members signing it.

Married election. Under Sections 6013(g) and (h),
there is an election for married persons to make
them both full-year U.S. resident aliens. This elec-
tion applies under either (1) Section 6013(g) fora
full-year U.S. resident alien married to a Decem-
ber 31 U.S. nonresident alien (applies to year made
and all subsequent tax years); or (2) Section 6013(h)
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for two dual-status December 31 U.S. resident
aliens (applies to first year only). This election to
be treated as U.S. resident aliens for the full U.S.
tax year may benefit taxpayers who can take advan-
tage of the married-filing-joint tax rates, certain
itemized deductions not allowed to married fil-
ing separate U.S. nonresident aliens, or if they
have foreign losses, e.g., net rental losses.

Also, when this election would draw in to
U.S. taxation foreign income, there is the possi-
bility to use either (1) the foreign tax credit, or
(2) a reverse Section 911 foreign earned in-
come exclusion, to credit out dollar for dollar
or exclude the foreign income taken into taxa-
tion under this election. If neither spouse is a
December 31 U.S. resident alien, the first-year
election may be used first if applicable, then the
married election subsequently.

To suspend the Section 6013(g) election, it
may be (1) revoked, provided that it is made by
the extended due date of the tax year sought to
be revoked, by white paper signed statement;
(2) death of either spouse beginning with the
first tax year following the year that the spouse
died; (3) legal separation under decree of di-
vorce beginning with the tax year in which the
legal separation occurs; or (4) inadequate re-
cords, as ended by the IRS.

After residency ends

“No-lapse” rule. Under Section 7701(b)(2)(B)(iii),
if after departing and terminating U.S. tax resi-
dency in one calendar tax year a nonresident alien
returns to the U.S. and resumes U.S. tax residency
atany time during the subsequent calendar tax
year, the intervening period between nonresidency
and residency is deemed to be a resident period.
There are worldwide U.S. income taxation impli-
cations during this corresponding period.

Resumption of residency within three years. Not
to be confused with the no-lapse rule, Section
7701(b)(10)(A) provides a special rule fora U.S. res-
ident alien who, after having been a U.S. resident
alien during three consecutive calendar years and
then having ceased to be a resident alien, again
becomes a U.S. resident alien before the close of the
third calendar year beginning after the close of
the first three calendar years. During this interim
period, such individuals are still regarded as U.S.
nonresident aliens but they are subject to the
regime of U.S. resident aliens, that is, graduated tax
rates on all income except that generally only U.S.-
source income is taxed.
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Forms. IRS Forms 1040-C (U.S. Departing Alien
Tax Return) or shorter Form 2063 (U.S. Depart-
ing Alien Income Tax Statement) are used under
certain conditions to obtain certificates of compli-
ance (also called departure or “sailing” permits)
for SPT non-excepted U.S. resident aliens who
depart the U.S. permanently, to ensure that all of
their U.S. tax is paid in full prior to or on depar-
ture from the U.S.

Theoretically, either of these forms should
be brought to the IRS personally about 15 days,
but no more than 30 days, prior to departure
with copies of passports, visas, two years of
past-filed tax returns, and the most current pay
stub. These items are then presented to the IRS
Field Assistant Area Director. On approval, the
Director will issue the certificate of compliance
(departure or sailing permit), which the de-
parting alien should furnish on exiting the U.S.
(by handing it to the officer at the border port
of exit and getting a receipt), in addition to the
payment all U.S. taxes paid to the extent owed.

The completion and presentation of Form
1040-C or 2063 does not, however, relieve the
taxpayer from filing the final tax return. Any
taxes paid at departure would be treated as a
withholding tax or extension payment on the
final Form 1040NR tax return to be filed after
departure (on the regular due date). Theoreti-
cally, any alien that tries to leave the U.S. with-
out a certificate of compliance (departure or
sailing permit) may be subject to an income tax
examination by an IRS employee at the point
of departure. The departing aliens would then
be required to complete income tax returns
and statements and usually pay any taxes owed.

Certificates of compliance (departure or sail-
ing permits), however, are rarely if ever ob-
tained. Most persons leaving the U.S. are fully
withheld at source and have refunds owed to
them. Further, IRS agents are no longer posted
at border crossings (they may have been dec-
ades ago, but not currently) and there is only a
slight chance that U.S.C.IS. or U.S. Customs
would know that an alien is departing the U.S.
permanently/for the last time. Based on years of
practical experience regarding the preparation
of Form 1040-C or 2063, these certificates are
rarely if ever prepared, practically used, or pre-
sented at border points of crossing.

Income tax treaties

The U.S. and many other countries have negoti-
ated income tax treaties based on preset interna-
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tional models, one being the OECD Model Tax

Convention. One purpose of the tax treaties is to

avoid double taxation when the tax laws of two or

more countries create a double-tax situation.

For U.S. nonresident and U.S. resident
aliens alike, Form 8833 (Treaty-Based Return
Position Disclosure Under Section 6114 or
7701(b)) may need to be completed. Special
attention must be paid to the exceptions from
reporting on Form 8833 in Reg. 301.6114-1(c),
most notably dealing with individuals, in part
including the reduction or modification of the
taxation of income from dependent personal
services; pensions, annuities, social security
and other public pensions; income derived by
artists, athletes, students, trainees or teachers;
income of an individual resourced for pur-
poses of applying the foreign tax credit; and
when a Social Security or totalization agree-
ment or a Diplomatic or Consular Agreement
reduces or modifies the taxation of income de-
rived by a taxpayer.

The following income tax treaty Articles re-
lated to individuals may provide relief:

« Article IV—Residence: where persons are tax
resident if they are found to be tax resident of
two or more countries under the domestic tax
laws of the respective countries (“treaty tie-
breaker rules”).

« Article VI—Income from Real Property: typi-
cally real estate. Covers in part rental income or
losses. Since source country maintains first right
of taxation, the possibility of double taxation
here is probable. Most income tax treaties under
Article VI will not eliminate it so application of
the catch-all Article XXIV (see below) is re-
quired.

« Article X—Dividends: to reduce the U.S. 30%
flat tax or lower as per specific treaty country.

« Article XI—Interest: to reduce the U.S. 30% flat
tax or lower as per specific treaty country.

« Article XIIT—Gains: capital gains from the dis-
position of assets. To reduce the U.S. 30% flat
tax or lower as per specific treaty country. In
many cases, there is a catch-all provision that
capital gains remain taxable only in the alien-
ator’s state of residence.

« Article XIV—Independent Personal Services:
taxation of income from self-employed per-
sons.

« Article XV—Dependent Personal Services: taxa-
tion of income of employees. In many treaties, if
the compensation is paid and borne by a foreign
employer and the employee is not physically
present in the U.S. for more than 183 days, the
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compensation will be taxable only in the em-
ployee’s state of residence. For foreign nationals
in the U.S., taxation would not be in the U.S.

« Article XVI—Artistes and Athletes: taxation of
income from such persons.

« Article XXII—Other Income: taxation of all
other income not addressed elsewhere.

« Article XXIV—Elimination of Double Taxa-
tion: to invoke what is sometimes already incor-
porated into preexisting domestic tax law, the
foreign tax credit. This Article is a catch-all that
prevents double taxation with respect to income
not addressed in the other Articles above.

« Article XXVII—Exchange of Information: an
agreement in principle to allow the respective
tax authorities of all treaty countries to share in-
formation to help avoid tax evasion and allow
for the smooth application of domestic tax laws.

Other income tax matters

First right of taxation. A general tax presumption
is that the country of income source retains the
first right of taxation. However, treaties usually
seek to have that income taxed in the country of
residence and not the country of source to avoid
a double filing compliance obligation.

LOB. The U.S. has included in most income treaties
(generally under "Miscellaneous Rules”) a provi-
sion to prevent U.S. citizens and green card hold-
ers from accessing treaty benefits—they file U.S.
income tax returns as if the income tax treaty did
not exist. This is typically referred to as a savings
clause or limitation on benefits (LOB) clause.

Visa holders. F, ], or Q visa holders remaining as
U.S. nonresident aliens will not include in their
gross income for U.S. tax purposes compensation
that a foreign employer pays to them.

Section 893 compensation. Under Section 893,
the compensation that non-U.S. citizen employ-
ees receive from a foreign government or inter-
national organization for work performed in the
U.S. will not be included in gross income and will
be exempt from U.S. taxation.

Section 871(i) interest and dividends. Under Section
871(i)(2)(A), while a U.S. nonresident alien, in-
terest income from U.S. bank deposits is exempt
from U.S. taxation.

Rentalincome. Section 871(d) provides an election
to treat income from real property as ECI, taxing
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net rental income at graduated U.S. income tax
rates versus subjecting the gross rental income to
a 30% flat tax or lower as per specific treaty. The
election for any tax year stays in effect until re-

voked.

TIN. Foreign national individuals who are not el-
igible to obtain a U.S. Social Security number
(since they are not U.S. citizens or U.S. green card
holders, or do not have valid U.S. work authoriza-
tion) are able to obtain a U.S. Individual Tax Iden-
tification Number (ITIN) valid for U.S. tax
purposes only. The procedure is to complete and
submita Form W-7 (Application for IRS Individ-
ual Taxpayer Identification Number) with the tax
return to the special ITIN unit in Austin, Texas, for
processing. Special exceptions permit no tax return
filing with Form W-7.

On 11/29/12, effective starting 1/1/13, IRS
IR-2012-98 made permanent interim changes
released on 6/22/12, in IR-2012-62, regarding
ITIN application rules that were modified
temporarily to protect and strengthen the in-
tegrity of the ITIN process. Thus, the IRS
ITIN unit now accepts only original docu-
mentation (U.S. notarized copies are no longer
acceptable) or copies certified by the issuing
agency or American Citizen Services (Con-
sular Services, U.S. Embassy) or the Consulate
for certification or authentication services.
ITINs now expire after five years but are re-
newable thereafter. Also, IR-2012-98 also
reintroduced the option of Certifying Ac-
ceptance Agents (CAAs) (rules strengthened
effective 7/1/10). Many U.S. locally situated
domestic IRS Taxpayer Assistant Centers
(TACs) are able to verify and certify docu-
mentation and Form W-7, obviating the need
to send original documentation.

Also grandfathered under IR-2012-98
were the IR-2012-62 provisions allowing
spouses and dependents of U.S. military per-
sonnel and nonresident aliens applying for
ITINs only for purposes of claiming treaty
benefits using Form W-7 boxes a (nonresi-
dent alien required to get an ITIN to claim
tax treaty benefit) and h (Other) (not when
accompanied by a U.S. tax returns) to remain
under the pre-6/22/12 rules.

Section 121—exclusion of gain from sale of princi-
palresidence. Under Section 121, in the five-year
window prior to sale of a principal residence, the
taxpayer must have (1) owned and (2) used or
lived in the home for at least two years = 24 months
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=730 days for both spouses to qualify for the
$250,000 per spouse gain exclusion. The two years
for the “own and use” test do not have to be the
same two years within the five years prior to sale.
Temporary absences, even if rented out, count as
periods of use. This exclusion may be used only
once every two years.

If taxpayers do not have the two years for
both tests, they will not qualify for the ex-
clusion unless they have one of three “pri-
mary reasons —change in location of em-
ployment, health, or unforeseen circum-
stances. For each of the three primary
reasons, the taxpayer would look at (1) spe-
cific primary reason “safe harbors,” or (2) in-
dividual facts and circumstances for each of
the primary reasons, including factors such
as close in time, owned and used at time of
specific primary reason, primary reason not
reasonably foreseeable, and material change
in impairment of financial ability to maintain
use during ownership.®

Safe harbors for a change in location of em-
ployment (where employment includes new or
continuing employment or self-employment)
include when the change occurred during the
period of ownership and use of the main home
and the new place of employment is at least 50
miles farther from the home sold than was the
former place of employment. Thus,a U.S. non-
resident alien who moves to the U.S. and con-
tinues to maintain his foreign main home, sub-
sequently renting it out and selling it years after
expatriating to the U.S., will still qualify under
the “change in location of employment” pri-
mary reason.

Obviously the handicap for U.S. nonresi-
dents is that although they usually meet the
two-year test of ownership they do not meet
the test on use. If the home is not their “main
home” or principal residence or they do not
meet the above tests and they have held it for
more than one year, the gain would be taxed at
the long-term capital gain rate (0%, 15%, or
20% depending on income bracket).

Nonqualifieduse. In the calculation of the gain
from the sale or exchange of the principal resi-
dence, the pro-rata portion of the gain attrib-
utable to nonqualified use in tax years 2009 or
later, when neither spouse used the property
as a main home, with certain exceptions, will
not be excludable under the above rules. An

® Reg. 1121-3.
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exception to this rule, however, is any portion
of the five-year period ending on the date of
the sale or exchange after the last date that
either spouse used the property as their main
home. In practicality, this means that if there
is any rental use during the five-year win-
dow prior to sale, that use is not considered
nonqualified use and the gain would not have
to be pro-rataapportioned between qualified
and nonqualified use.

The sale of principal residence exclusion
under Section 121 and other above information
also apply to U.S. nonresident aliens and non-
U.S. located principal residences and “main
homes.” Once (and perhaps still currently) there
was a misconception that Section 121 did not
apply to nonresident aliens.
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See www.ssa.gov/international to determine if such an agree-
ment exists in particular circumstances.
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Social Security and FICA

Nonresident aliens filing Form 1040NR with a
Schedule C (Profit or Loss From Business) are
exempt from U.S. self-employment FICA tax on
their net income from that business. F, ], or Q
visa holders remaining as U.S. nonresident
aliens are exempt from FICA payroll taxes. All
other foreign nationals present in the U.S. on
any other type work visa are subject to U.S.
FICA taxes. If the country of nationality or for-
mer residence has negotiated a Social Security
or totalization agreement with the U.S. (where
the individual is currently either employed or
self-employed), there may be an opportunity to
obtain a retroactive certificate of coverage to en-
sure that he continues to pay into his home
country’s social security system for a specified
maximum number of years to ensure that he re-
ceives full benefit for his social security contri-
butions on earnings in the U.S.* W
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